
\AAM Psi  
44. 

rrl 

1 / 

/IssIS% 

www.nhla.org  
July 9, 2019 

NEW HAMPSHIRE LEGAL ASSISTANCE 
Working for Equal Justice Since 1971 

Electronically submitted via www.regulations.gov  

Office of General Counsel, Rules Docket Clerk 
Department of Housing and Urban Development 
451 7th Street SW, Room 10276 
Washington, DC 20410-0500 

Re: HUD Docket No. FR-6124-P-01, R1N 2501-AD89 Comments in Response and 
Opposition to Proposed Rulemaking: Housing and Community Development Act of 
1980: Verification of Eligible Status 

Dear Sir or Madam: 

We are writing on behalf of New Hampshire Legal Assistance (NHLA) in 
response to the Department of Housing and Urban Development's (HUD) proposed rule 
to express our strong opposition to the changes regarding "verification of eligible status," 
published in the Federal Register on May 10, 2019 (HUD Docket No. FR-6124-P-01; 
RIN 2501-AD89). We urge that the proposed rule be withdrawn in its entirety and that 
HUD's long-standing regulations remain in effect. 

NHLA's mission is to fulfill America's promise of equal justice by providing civil 
legal services to New Hampshire's poor, including education and empowerment, advice, 
representation, and advocacy for systemic change. We offer our clients high-quality civil 
legal aid to address the legal problems that affect their daily survival and most basic 
needs. Housing law is one of NHLAs primary practice areas. Our work includes helping 
individuals and families who are either currently without shelter or are at imminent risk 
of homelessness. 

NHLA's Fair Housing Project investigates complaints of discrimination and 
assists people who are victims of housing discrimination to help gain the protections, 
accommodations, or modifications they need to be able to live independently and 
successfully in their homes. In addition to individual representation, the Fair Housing 
Project engages in systemic advocacy by providing training throughout the state on fair 
housing topics and by advocating for changes in laws, ordinances, and policies that have 
a negative impact on protected class members. 

The client populations we serve will be directly and adversely impacted by the 
proposed rule. We anticipate that our limited resources could be taxed if HUD proceeds 
with implementation of the proposed rule. We believe the rule is unlawful, not supported 
by legitimate policy objectives, and ultimately rooted in anti-immigrant sentiment. 
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The proposed regulations directly conflict with the underlying statute and are outside the 
bounds of reasoned decision-making.  

HUD has set forth no legitimate basis that supports the proposed rule. Instead, it resorts 
to vagueness, misstatements, and misrepresentations to support its change in policy. Perhaps 
most important, this proposed regulatory change is in direct conflict with the underlying statute. 
Section 214 of the Housing and Community Development Act of 1980 (Section 214)1  clearly 
contemplates the indefinite proration of assistance to mixed status families in order to preserve 
the family unit. The statute conveys Congress's intent that federal assistance not come at the cost 
of family separation. The statute provides that "if the eligibility for financial assistance of at least 
one member of a family has been affirmatively established under the program of financial 
assistance and under this section, and the ineligibility of one or more family members has not 
been affirmatively established under this section, any financial assistance made available to that 
family by the applicable Secretary shall be prorated."2  Section 214 also requires termination of 
assistance for eligible members where those members have knowingly permitted ineligible 
members to reside in the household, but it specifically exempts those situations where "the 
ineligibility of the ineligible individual at issue was considered in calculating any proration of 
assistance provided for the family."3  Further, Section 214 prohibits the provision of assistance to 
a family "prior to the affirmative establishment and verification of eligibility of at least . . one 
family member."4  It does not require the verification of eligibility of all family members and 
explicitly accounts for a family in which each member is not eligible by providing for the 
proration of assistance. Indeed, Section 214 permits public housing agencies to elect not to 
affirmatively establish and verify eligibility before providing assistance.5  

The proposed rule would dramatically alter the existing rules with respect to mixed status 
families, and HUD has not adequately explained the basis for altering its long-standing 
interpretation of Section 214. Taking such rash and unsupported action constitutes a violation of 
the Administrative Procedure Act (APA).6  When changing an existing policy, an agency must 
provide a reasoned explanation for the change and "must also be cognizant that longstanding 
policies may have engendered serious reliance interests that must be taken into account."7  A 
reasoned explanation is required for "disregarding facts and circumstances that underlay or were 
engendered by the prior policy."8  Indeed, when HUD proposed the existing rules in 1994, it 
stated that "section 214 allows little discretion on the part of HUD to expand or reduce the 
statutory provisions by regulatioe and is "very specific" about the "special assistance to be 
provided to certain families with members who have eligible status and those who have 
ineligible status."9  HUD has not identified any intervening change to Section 214 that justifies 
changes to its existing rule regarding treatment of mixed status families, but it instead relies on 

1  42 U.S.C. § 1436a. 
2  42 U.S.C. § 1436a(b)(2) (emphasis added). 
3  42 U.S.C. § 1436a(d)(6). 
4  42 U.S.C. § 1436a(i)(1) (emphasis added). 
5  42 U.S.C. § 1436a(i)(2)(A). 

See 5 U.S.C. § 551 et seq. 
Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125-26 (2016) (internal citations and quotations omitted). 
Id at 2126 (internal citations and quotations omitted). 

'Restrictions on Assistance to Noncitizens, 59 Fed. Reg. 43900, 43902 (proposed August 25, 1994) (emphasis 
added). 
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spurious generalizations such as that the agency "believes the amendments will bring its 
regulations into greater alignment with the wording and purpose of Section 214. 10  Searching for 
a basis to justify the amendments, HUD attempts to mislead by referencing Executive Order 
13828, which instructs agencies to "adopt policies to ensure that only eligible persons receive 
benefits and enforce all relevant laws providing that aliens who are not otherwise qualified and 
eligible may not receive benefits."11  As HUD is well aware, however, under Section 214 and the 
current regulations, financial assistance to a mixed status household is prorated specifically so 
that ineligible immigrants do not receive federal subsidies. 

The proposed rule further violates the APA because, even if it were not a dramatic shift 
in long-standing policy, HUD's own Regulatory Impact Analysis (RIA)12  does not provide 
adequate support for the rule. In fact, the RIA presents compelling arguments against the rule's 
implementation. Reviewing courts must set aside agency action that is "arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law."13  Although a court's scope of 
review under the "arbitrary and capricious" standard is narrow, the agency "must examine the 
relevant data and articulate a satisfactory explanation for its action including a rational 
connection between the facts found and the choice made."14  Considering the absence of statutory 
support for HUD's regulatory change, it is clear that HUD cannot provide the required rational 
connection. The proposed rule thus catmot and should not be implemented. 

The singular asserted benefit of the proposed rule is that it will target housing assistance 
to eligible individuals and prevent ineligible immigrants from "indirectly receiv[ing] assistance 
through the household's income."15  HUD attempts to support the amendments with purposely 
misleading sleight of hand. HUD's characterization that ineligible family members receive a 
benefit of the household subsidy is a blatant misstatement. The RIA deceptively states that 
"[w]ith 32,000 ineligibles receiving an average of $1,900 annually, the total subsidy redirected to 
eligible members is $60 million annually."16  HUD generates this figure by estimating the 
average annual subsidy received by mixed status households and dividing that subsidy among all 
household members (eligible and ineligible) to create a per person subsidy.17  The RIA, therefore, 
wrongly suggests that ineligible household members receive federal assistance, when the subsidy 
for their household is specifically calculated to exclude them and prevent that result. 

The costs of the proposed rule are far greater and more numerous than the alleged benefit. 
First among them are the emotional and financial harms facing mixed status households. 
Approximately 25,000 families will face significant and unnecessaly hardships including family 

10 Housing and Community Development Act of 1980: Verification of Eligible Status, 84 Fed. Reg. 20589, 20589 
(proposed May 10, 2019). 
11  Reducing Poverty in America by Promoting Opportunity and Econornic Mobility, Executive Order 13828 (April 
1.0, 2018); see id. at 20590. 
12  HUD, Regulatory Impact Analysis, Amendments to Further Implement Provisions of the Housing and Comminity 
Development Act of 1980, Docket No. FR-6124-P-01 [hereinafter RIM. 
13  5 U.S.C. § 706(2)(A). 
14  Motor Vehicle Mfrs. Assn. of U.S., Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983) (internal 
citations and quotations omitted). 
15 RIA at 10. 
16  Id. 
17  Id. at 6 (emphasis added). 
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separation, homelessness, substandard housing, and increased financial burdens.18  These families 
are comprised of U.S. citizens and Section 214 qualified immigrants, in addition to ineligible 
immigrants. Seventy percent of mixed status families are composed of eligible children and 
ineligible parents. There are over 38,000 U.S. citizen and otherwise eligible children in these 
families and over 55,000 eligible children in mixed status families overall. 1°  The central cruelty 
of the proposed rule is that it will likely result in family separation or eviction and homelessness. 
After all, "HUD expects that fear of the family being separated would lead to prompt evacuation 
by most mixed status households."2°  

The RIA also provides estimates of the financial costs to HUD that would result from the 
proposed rule's implementation. To account for the fact that households where all members are 
eligible for federal assistance require higher subsidies, the aggregate increase in HUD's budget 
would range from $193 million to $227 rnillion annually.21  HUD admits that Congress will likely 
not allocate these additional funds. Instead, "perhaps the likeliest scenario would be that HUD 
would have to reduce the quantity and qualio) of assisted housing in response to higher costs."22  
Displaced households would bear moving costs between $9.5 million to $13 million, and HUD 
would bear eviction costs between $3.3 million to $4.4 million.23  

Even if these financial and administrative costs in removing mixed status households 
were supported by changes in Section 214 or legitimate policy objectives, HUD has failed to 
adequately consider the proposed rule's impact on the over nine million U.S. citizens and 
120,000 elderly immigrants currently receiving assistance. The current regulations require those 
asserting eligibility to provide a declaration signed under the penalty of perjury of their eligible 
status. The proposed rule establishes new, burdensome documentation requirements for all 
tenants and prospective tenants. Through our work at NHLA, we see firsthand that accessing 
appropriate documentation is disproportionately challenging for certain groups of people, 
including the elderly, individuals with disabilities, and victims of domestic violence and other 
forms of abuse.24  The RIA also ignores the additional administrative burden placed on housing 
authorities that must collect and process the increased documentation required under the 
proposed rule. 

Finally, the RIA presents "less costly alternatives" that would dampen the impact of the 
proposed rule, such as grandfathering all of the existing mixed status families and applying the 
rule to new admissions only, and limiting the denial of housing assistance to households for 
which the leaseholder is ineligible.25  There is no discussion, however, of why these alternatives 
were not chosen as preferable to the likely displacement of 55,000 eligible children. 

18  See RIA. 
19  Id. at 6-8. 
20  Id. at 7. 
21  Id. at 3. 
22 Id (emphasis added). 
23  Id. at 4. 
24  See also Citizens Without Proof A Survey of Americans Possession of Documentaty Proof of Citizenship and 
Photo Identification, Brennan Center for Justice (Nov. 2006), http://www.brennancenter.org/sites/default/files/  
legacy/d/download_file_39242.pdf. 
25  RIA at 17. 
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In promulgating new HUD regulations, Secretary Carson must remain "within the bounds 
of reasoned decisionmaking."26  Considering arguments for and against the proposed rule, one 
cannot conclude that he has done so. Ineligible immigrants do not receive housing assistance 
under current law. The emotional and financial costs of the proposed rule are great. It will result 
in family separation or displacement for mixed status families and the reduction in quality and 
quantity of affordable housing for all families. This shift in long-standing policy is not 
reasonable or reasonably explained, and it runs counter to HUD's stated mission "to create 
strong, sustainable, inclusive communities and quality affordable homes for all"27  and its duty to 
affirmatively further fair housing. 

The proposed regulations unlawfully discriminate against individuals based on national 
origin and race.  

The proposed rule raises issues that implicate violations of the Fair Housing Act28  and the 
Equal Protection Clause.29  Although the rule is purportedly aimed at preventing the continued 
assistance of ineligible immigrants residing in mixed status households (which, as previously 
discussed, is not permitted or practiced under current law), comments by Secretary Carson reveal 
the discriminatory intent of the rule. During his testimony before members of Congress, 
Secretary Carson openly stated a preference for American citizens and perpetuated stereotypes 
based on nationality. Specifically, he stated, "it seems only logical that tax-paying American 
citizens come first. It's not that we're cruel, mean-hearted. It's that we are logical, 
commonsense. You take care of your own first."30  He explicitly expressed a preference for 
housing U.S. citizens over non-citizens and implied that non-citizens do not pay taxes. Secretary 
Carson also has justified the rule by stating, "there are hundreds of thousands of children, as well 
as elderly and disabled, who are on the waiting list who are legal American citizens."31  This 
statement is a pretext and serves as further evidence of the discriminatory purpose of the 
proposed rule because of its explicit preference for U.S. citizens and because it incorrectly 
implies that evicting ineligible immigrants from federally subsidized housing will significantly 
impact the affordable housing crisis facing our county. Less than 0.5 percent of all households 
receiving HUD subsidies are mixed status,32  and by HUD's own analysis, the financial costs of 
implementing this rule are so large that the result, in all likelihood, will be the reduction in 
quantity and quality of assisted housing.33  

Additionally, the RIA suggests that most of the ineligible members of mixed status 
families are undocumented, but it does not provide support for this claim.34  The proposed rule 
and the RIA disregard the fact that there are many classes of immigrants who have a status that 

26  Baltintore Gas & Elec. Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 105 (1983). 
27  HUD's mission statement is available at https://www.hud.gov/about/mission.  
28  42 U.S.C. § 3601 et seq. 
29  U.S. Const. Amend. XIV. 
" E. g. , Sylvan Lane, Carson on HUD Eviction Plan: You take care ofyour own first, The Hill (May 21, 2019). 
31  E.g. , Mattie Quinn, Public Housing Agencies Oppose HUD's Plan to Evict Itnntigrant Families, Governing (May 
21, 2019). 
32  Diane Yentel and Karlo Ng, Opinion, Trump Admin's Latest Anti-Immigrant Proposal Would Harm Thousands of 
Legal Residents, City Limits (May 23, 2019). 
33  RIA at 3. 
34  See id. at 7. 
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allows them to be in the United States, to acquire a Social Security number and work, and may 
include a path toward citizenship, but that does not qualify them under Section 214 to receive 
HUD financial assistance. There is further evidence of discriminatory intent when the proposed 
rule is considered in the context of the current administration's policies on immigrants and 
immigration. 

The proposed rule also will have a disparate impact on multiple protected classes. Eighty-
five percent of people in mixed status households are Latino, whereas only five percent of people 
in these households are white.35  Additionally, of all individuals who will be subject to the 
proposed rule's new documentation requirements, 72% are people of color.36  People with 
disabilities and crime victims subject to VAWA protections (who are predominately women) 
will likely be disproportionately impacted because of the increased difficulty these groups face 
obtaining the documentation required by the proposed rule. 

Secretary Carson's statements, when considered in light of the RIA and broader 
executive policies, indicate that the proposed rule's stated goal of providing housing assistance 
only to those who are U.S. citizens or eligible immigrants is a pretext for discrimination based on 
race and national origin. The rule is specifically and unlawfully designed to target immigrants 
and their families. 

The proposed rule would adversely impact the people of New Hampshire, and we urge 
HUD to withdraw it.  

New Hampshire has a population of roughly 1.4 million people. Despite the small size of 
our state and the relatively low number of immigrant farnilies, the effects of the proposed rule 
would be devastating. New Hampshire faces an affordable housing crisis. The state's rental 
housing vacancy rate is 2.1% compared with 5.1% for the Northeast and 7% for the nation.37  
Although the number of mixed status families in New Hampshire is significantly smaller than in 
other states, the risk of family separation and eviction are very real for these families. Even for 
those immigrant families in which all household members are eligible for assistance, the 
proposed rule could create a chilling effect, whereby eligible households vacate their subsidized 
units out of fear or confusion or choose not to apply to begin with. All tenants and prospective 
tenants in HUD subsidized housing will feel the burden of submitting to additional verification 
requirements. Multiple housing authorities in our state have expressed to us their opposition to 
the proposed rule and the undue and unnecessary administrative and financial burdens it will 
place on them. 

NHLA assists individuals every day who are at imminent risk of homelessness or who are 
homeless. We see the destructive impact of the lack of access to stable, affordable housing. 
Ineligible immigrants are not to blame for the shortage of affordable housing in this state and in 
this country. NHLA urges HUD to reconsider its proposed change in long-standing policy that 

35  Alicia Mazzara, Demographic Data Highlight Potential Harm of New Trwnp Proposal to Restrict Housing 
Assistance, Center on Budget and Policy Priorities (CBPP) (July 1, 2019). 
36  Id 
3' 2018 Residential Rental Cost Survey, New Hampshire Housing Finance Authority (June 2018), 
https://www.nhhfa.org/assets/pdf/data-planning/RentSurvey_2018.pdf.  
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Eyelet 
irector, Fair Housing Project 

ew Hampshire Legal Assistance 
1850 Elm Street, Suite 7 
Manchester, NH 03104 

will have a devastating impact on immigrant families and communities. Under the current 
system, ineligible immigrants do not receive federal housing subsidies, and we can see no 
legitimate legal or practical justification for intentionally putting 25,000 families at risk of 
homelessness. 

For these reasons, we urge HUD to withdraw the proposed rule and keep the current 
regulations in place. 

Sincerely, 

Lindsay Lin ln 
Co-Director, Fair Housing Project 
New Hampshire Legal Assistance 
117 North State Street 
Concord, NH 03301 
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Elliott Berry 
Director, Housing Justice Project 
New Hampshire Legal Assistance 
1850 Elm Street, Suite 7 
Manchester, NH 03104 
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