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Community Development Act of 1980: Verification of Eligible Status, 84 Fed. 

Reg. 20589-01 (May 10, 2019), RIN 2501-AD89 

 

Dear Secretary Carson:  

 

The California Department of Fair Employment and Housing (DFEH) writes in 

opposition to the Department of Housing and Urban Development’s (HUD) proposed rule:  

“Housing and Community Development Act of 1980: Verification of Eligible Status,” 84 Fed. 

Reg. 20589-01 (May 10, 2019) (Proposed Rule).  The DFEH’s comments incorporate and 

supplement the comments opposing the Proposed Rule that California Attorney General Xavier 

Becerra has submitted on behalf of the entire State of California. 

 

The Proposed Rule violates federal laws and conflicts with California civil rights laws.  It 

unnecessarily forces some of California’s most vulnerable households to confront inhumane 

choices between evictions or family separations.  And it imposes consequences and costs on the 

DFEH and other California agencies that will impede their missions to advance fair housing.   

 

The DFEH urges that the Proposed Rule be withdrawn in its entirety, and that HUD’s 

long-standing regulations remain in effect.   

 Background 

A. The Proposed Rule 

 

HUD is proposing to change the regulations implementing Section 214 of the Housing 

and Community Development Act of 1980 (HCDA), 42 U.S.C. § 1436a (Section 214).  Under 

HUD’s current implementing regulations, 24 C.F.R. §§ 5.500-5.528, when households apply for 

federal public housing or financial assistance covered by section 214, each family member may 

either:  (1) submit a declaration confirming that the individual is a citizen or eligible noncitizen, 

http://www.regulations.gov/
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or (2) choose not to contend that the individual has eligible immigration status by declining to 

submit a declaration confirming that status.1  

 

The current regulations permit families to live together in federally subsidized housing 

even if not every family member has confirmed their eligibility status.  These families are known 

as mixed-eligibility families.  HUD prorates the housing subsidy for mixed-eligibility families to 

provide benefits only for family members who have confirmed their eligibility.2  

 

The Proposed Rule makes three significant changes to the existing system.  First, it would 

require all household members who are under the age of 623 and living with someone receiving 

federal housing assistance to verify their eligible immigration status through Department of 

Homeland Security’s Systematic Alien Verification for Entitlements system, which requires 

specified identification documents.4  Second, it would prohibit mixed-eligibility families from 

receiving prorated assistance from section 214 housing programs, including public housing and 

Section 8.5  Third, ineligible individuals could not serve as leaseholders in households receiving 

assistance from these programs.6 

 

HUD itself has described these changes as forcing a “ruthless” decision on mixed-

eligibility families who receive federal housing assistance.  These families must either face 

eviction or separate an ineligible person from the family, even if that person is a parent, sibling, 

                                                           
1 Being ineligible for federal housing assistance does not necessarily mean that someone lacks 

documentation of legal immigration status.  Many immigrants with legal status are ineligible for 

certain federally subsidized housing.  For example, U-visa holder victims of crime, persons with 

Temporary Protected Status, and students on educational visas are legally present in the United 

States for immigration purposes but ineligible for federal housing subsidies.  Under the 

Proposed Rule, having one of these documented immigrants in a household would disqualify the 

other household members from receiving federal housing assistance. 

2  HUD, Regulatory Impact Analysis (RIA), Amendments to Further Implement Provisions of 

the Housing and Community Development Act of 1980, Docket No. FR-6124-P-01, at 5-6 (Apr. 

15, 2019); 42 U.S.C. § 1436a(b)(2). 

3 Individuals 62 years or older, who claim eligible immigration status, are currently exempted 

from the immigration status verification requirements.  42 U.S.C. § 1436a(d)(2). This Proposed 

Rule will require these individuals to submit, in addition to proof of age, one of the documents 

approved by the Department of Homeland Security as acceptable evidence of immigration 

status. 

4 Proposed Rule § 5.508 

5 Proposed Rule § 5.506 

6 Id. 
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or child, and even if that family member would become homeless.7  In  addition, eligible 

individuals, whether they are citizens or not, could lose their housing if they lack the new 

identification documents required under the Proposed Rule. 

 

HUD’s own analysis shows that this inhumane policy will not even advance HUD’s 

asserted goal of making more housing assistance available for households that include only 

eligible tenants.  To the contrary, HUD predicts that eliminating prorated subsidies for mixed-

eligibility households will actually cause the number and quality of public housing units—as 

well as the services provided by housing authorities—to decline.8  That is because the Proposed 

Rule, by HUD’s own estimate, will require spending an additional $2,100 per household, which 

HUD anticipates will be paid for by reducing the number of households served by federal 

housing programs or by reducing the average spending on housing assistance.9  Moreover, 

HUD’s conservative estimate fails to account for all the additional costs and diversion of 

resources that are documented in the comments submitted by California Attorney General 

Becerra and discussed in the DFEH’s comments. 

 

B. The DFEH 

 

The DFEH is the California department charged with enforcing the State’s civil rights 

laws, including the Fair Employment and Housing Act (“FEHA”), Cal. Gov’t Code § 12900, et 

seq., and Unruh Civil Rights Act (“Unruh Act”), Cal. Civ. Code § 51, which protect and 

safeguard the right and opportunity of all persons to seek, obtain, and hold housing in California 

without discrimination.10  The DFEH may bring civil actions in the name of the DFEH and on 

behalf of groups, classes, and individuals subjected to discriminatory practices that violate these 

statutes.11  

 

The DFEH’s work enforcing California’s fair housing laws is intertwined with HUD’s 

work enforcing the federal Fair Housing Act (“FHA”), 42 U.S.C. § 3201 et seq.  Although the 

DFEH enforces California civil rights laws, which provide “greater rights and remedies” than 

federal laws, the FEHA has many provisions that overlap with the FHA and other federal fair 

housing laws.12  As a result, the DFEH routinely analyzes and applies federal fair housing laws 

and precedents in its work. 

 

                                                           
7 RIA at 16. 

8 RIA at 3. 

9 RIA at 12. 

10 See, e.g., Cal. Gov’t Code §§ 12921, 12930. 

11 Id. at § 12965(a).  

12 Id. at § 12955.6. 
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The DFEH also has a workshare agreement with HUD for the investigation of housing 

discrimination complaints.  If a complaint has been filed with HUD, it will typically be filed with 

the DFEH as well.  In most cases, HUD will send the complaint to the DFEH for investigation.  

If a complaint is filed with the DFEH and alleges facts that would violate the FHA, the complaint 

may be dual filed with HUD, but the DFEH will still investigate it. 

 

 HUD’s Proposed Rule Violates Federal Law and Conflicts with California’s Civil 

Rights Laws 

 

HUD’s Proposed Rule both intentionally discriminates against and disparately impacts 

recipients of federal housing assistance because of their actual or perceived protected class or 

association with someone in a protected class.  As a result, it would violate federal law, including 

the FHA.13   

 

The Proposed Rule would also create conflicts between California local and State 

government agencies’ new legal obligations under the rule and existing obligations under federal 

and California fair housing laws.  Like the federal FHA, liability under California’s FEHA may 

be based on either intentional discrimination or discriminatory impacts.14  

 

A. HUD’s Proposed Rule Intentionally Discriminates Against Recipients of 

Federal Housing Assistance Because of Their National Origin  

  

The FHA, FEHA, and Unruh Act prohibit discrimination based on an individual’s 

national origin.15  National origin is defined as “the country where a person was born, or . . .  

from which his or her ancestors came.”16  There is substantial evidence that HUD’s decision to 

propose this Rule was motived by discriminatory intent against immigrants, particularly those 

from Latin America.  

 

                                                           
13 24 C.F.R. § 100.500(a); Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities 

Project, Inc., 135 S. Ct. 2507, 2525 (2015) (“Inclusive Communities”) (“disparate-impact claims 

are cognizable under the Fair Housing Act”)  

14 42 U.S.C. § 3604(a), (c), (f); Cal. Gov’t Code §§ 12955(a), (b), (c), (d), 12927(c)(1); 

12955.8(b); Sisemore v. Master Financial, Inc., 151 Cal. App.4th 1386, 1419 (2007) (FEHA 

“plainly authorizes a claim for housing discrimination irrespective of intent, where the alleged 

act or omission has the effect of discriminating on the basis of [a protected class]”). 

15 See, e.g., Cal. Gov’t Code §§ 12955 (d), 12948.  The FEHA also affords greater rights and 

remedies to an aggrieved person than those afforded by the FHA, including by incorporating the 

Unruh Act’s protection against discrimination on the basis of immigration or citizenship status.   

Id.; Cal. Civ. Code § 51. 

16 Espinoza v. Farah Mftg. Co., 414 U.S. 86, 88 (1973). 
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In determining whether an invidious discriminatory purpose motivated a government 

agency’s housing policy decision, courts consider circumstantial and direct evidence of intent, 

including such factors as:  (1) the effect of the official action on protected classes, (2) the 

historical background of the decision and relevant administrative history, including departures 

from normal procedures or substantive criteria, and (3) evidence of discriminatory animus, 

whether by the decision makers themselves or by those in positions to influence them.17    

Applying these factors here exposes the discriminatory intentions underlying the Proposed Rule. 

 

1. HUD is proposing a rule known to have a disparate impact on Latinx 

families 
 

The impact of HUD’s Proposed Rule bears far more heavily on Latinxs than on other 

individuals who are eligible for federal housing assistance.18  Because “discrimination is not just 

another competing consideration,”19 proposing a regulation “with full knowledge of the 

predictable effects . . . is one factor among many others which may be considered .  .  .in 

determining whether an inference of segregative intent should be drawn.”20 

 

HUD is proposing to exclude mixed-eligibility families from participating in federal 

housing assistance despite the known disparate impacts this will have on Latinx families.  The 

Proposed Rule will affect 936,830 Californians with its new verification processes and will affect 

9,320 mixed-eligibility households with potential termination from HUD programs.21  According 

                                                           
17 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266-268 (1977); see also 

Cal. Gov’t Code § 12955.8 (“A person intends to discriminate if [a protected category] is a 

motivating factor in committing a discriminatory housing practice even though other factors 

may have also motivated the practice. An intent to discriminate may be established by direct or 

circumstantial evidence.”) 

18 The Census Bureau defines Hispanic or Latino “as a person of Cuban, Mexican, Puerto 

Rican, South or Central American, or other Spanish culture or origin.”  United States Census 

Bureau, Population, About Hispanic Origin (June 28, 2019) 

https://www.census.gov/topics/population/hispanic-origin/about.html.  In these comments, the 

DFEH uses the more recently adopted, gender-neutral term “Latinx.”  

19 Arlington Heights, 429 U.S. at 265. 

20 See, e.g., Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 464-65 (1979) (“actions having 

foreseeable and anticipated disparate impact are relevant evidence to prove the ultimate fact, 

forbidden purpose” of a “segregative intent,” internal quotation marks omitted); Pac. Shores 

Properties, LLC v. City of Newport Beach, 730 F.3d 1142, 1162-1163 (9th Cir. 2013) (passing a 

zoning ordinance with knowledge of its known effect on group homes, and therefore people 

with disabilities, is evidence of discriminatory intent).   

21 See Ctr. On Budget and Pol’y Priorities (CBPP), Demographic Data Highlight Potential 

Harm of New Trump Proposal to Restrict Housing Assistance (“CBPP Demographic Data 

https://www.census.gov/topics/population/hispanic-origin/about.html
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to HUD, most mixed-eligibility households consist of three eligible members and one ineligible 

member.  With 9,320 households with an ineligible noncitizen, that equates to 37,280 

Californians at risk of immediate eviction or family separation.22   

 

HUD’s own data shows that Latinx households and individuals are disproportionately 

among those at risk of losing housing assistance.23  DFEH has access only to HUD’s national 

demographic data regarding individuals affected by the proposed new rule.  But even a 

preliminary analysis of this limited data shows the Proposed Rule’s significant disparate impact 

on Latinx individuals:  they are 26 times more likely than non-Latinx individuals to be forced to 

either separate from their families or lose housing assistance.24  Given California’s demographics 

and disproportionate share of the mixed-eligibility households affected by the Proposed Rule, the 

disparate impact for Latinx Californians is likely to be as significant or more so than for Latinx 

individuals in the entire nation.25   

                                                           

Report”) (July 1, 2019), https://www.cbpp.org/research/housing/demographic-data-highlight-

potential-harm-of-new-trump-proposal-to-restrict-housing. 

22 Multiplying 9,320 by 4 (HUD’s average family unit for mixed-eligibility families).  

23 See CBPP Demographic Data Report, supra note 20 at Tables 1 & 2 (listing HUD’s 

demographic data for all individuals in HUD’s largest housing assistance programs and for 

those individuals whose families must separate or lose housing assistance under the Proposed 

Rule). 

24 This odds ratio  is calculated from the following HUD national data, as reported by the CBPP, 

id. at Tables 1 and 2: 

 

 
Latinx Not Latinx 

Individuals forced to 

separate families or lose 

housing assistance 93,500 15,100 

Total Individuals in 

HUD’s largest housing 

assistance programs 1,860,600 7,496,200 

Totals in this table do not include the approximate 1% of individuals in the relevant HUD 

programs that HUD lists as “missing” data for their race or ethnicity.  Id. at Table 2. 

25 Id. (providing some data for California in map and table with data for all states); see also 

Migration Policy Institute, Profile of the Unauthorized Population:  California (June 28, 2019, 

https://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/CA (81 percent 

https://www.cbpp.org/research/housing/demographic-data-highlight-potential-harm-of-new-trump-proposal-to-restrict-housing
https://www.cbpp.org/research/housing/demographic-data-highlight-potential-harm-of-new-trump-proposal-to-restrict-housing
https://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/CA
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Despite this substantial evidence of the significant disparate impact on Latinx individuals, 

HUD plans to proceed with the rule. This in itself is significant evidence of a discriminatory 

purpose.26 

 

2. The historical background and administrative history—particularly 

HUD’s noncompliance with its legal obligations to prevent discrimination 

and affirmatively further fair housing—also provides evidence of a 

discriminatory motive behind the Proposed Rule  
 

 The Proposed Rule’s historical background and administrative history include abundant 

evidence that HUD’s decision was not motivated by legitimate policy concerns. This is further 

evidence of a discriminatory motive behind the rule.  California Attorney General Becerra’s 

comments opposing the Proposed Rule analyze this evidence in detail while discussing how the 

Rule is arbitrary and capricious under the Administrative Procedure Act (APA), conflicts with 

HUD’s statutory authority under section 214 of the HCDA, and violates Equal Protection 

principles and the FHA.  Attorney General Becerra’s comments also explain at length how HUD 

provided no reasoned explanations for changing the Rule; failed to develop facts, ascertain costs, 

and analyze effects of the Proposed Rule; and failed to address concerns that the Proposed Rule 

exceeds HUD’s statutory authority and discriminates in violation of the Equal Protection clause 

and FHA.    

 

 The DFEH agrees with and incorporates the Attorney General Becerra’s analysis in our 

comments, and will not repeat it here.   Instead, we focus on HUD’s duties.  Under its enabling 

statute and the FHA, HUD has a duty to consider whether its proposed rules prevent 

discrimination and affirmatively further fair housing.  In proposing the rule, it failed to fulfill 

these duties.27  

                                                           

of the California’s undocumented noncitizen population was born in Mexico and Central 

America and 14 percent was born in Asia). 

26Columbus Bd. of Educ., 443 U.S. at 464-65; Pac. Shores Properties, LLC, 730 F.3d at 1162-

1163. 

27See 42 U.S.C. § 3608(e)(5) (HUD must administer its programs to affirmatively further 

policies underlying Fair Housing Act). In a judicial forum, HUD’s failure to follow these legal 

obligations could be actionable under, for example, the APA, FHA, and 42 U.S.C. § 1983.  See 

generally Robert Schwemm, Housing Discrimination Law and Litigation, Thomas Reuters 2018 

§§ 12B:7 (Who may be actionable under the Fair Housing Act--Government Defendants--

Federal), 28:1 – 28:10 (The Fifth and Fourteenth Amendments:  Due Process and Equal 

Protection (citing and discussing cases holding that HUD’s violation of federal civil rights laws 

and the Fifth or Fourteenth Amendments may be redressed through suits brought under the 

APA, FHA, or section 1983)); see also 42 U.S.C. §§ 3603(b), 3607 (not including HUD or other 

federal agencies in lists of exemptions for liability under the FHA). 
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These duties lie at the core of HUD’s mission28 and statutory mandates.29  Historically, 

HUD has incorporated its antidiscrimination obligations into its administrative rules.  For 

example, the HCDA and FHA prohibit government agencies like HUD from discriminating in 

adopting housing-related rules and in administering housing services.30  HUD has also 

previously recognized that “[a] requirement involving citizenship or immigration status,” such as 

the Proposed Rule, “will violate the [FHA] when it has the purpose or unjustified effect of 

discriminating on the basis of national origin”31 

 

The FHA requires HUD to do more than just refrain from discriminating.  The FHA 

specifies that the Secretary must “administer the programs and activities relating to housing and 

urban development in a manner affirmatively to further the policies of this [act].”32  As with any 

FHA provision, this duty to affirmatively further fair housing has been interpreted broadly to 

require HUD to promote fair housing and, more specifically, to work toward ending segregation 

in federal housing programs, including those covered by the Proposed Rule. 33  This duty 

imposes on HUD “at a minimum, an obligation to assess negatively those aspects of a proposed 

course of action that would further limit the supply of genuinely open housing and to assess 

positively those aspects of a proposed course of action that would increase that supply.”34 

 

By failing to consider the substantial evidence of the Proposed Rule’s disparate impacts 

on Latinx families, including how it will “further limit the supply of genuinely open housing” for 

                                                           
28 “HUD’s mission is to create strong, sustainable, inclusive communities and quality affordable 

homes for all.  HUD is working to …build inclusive and sustainable communities free from 

discrimination . . . .” HUD, Mission, https://www.hud.gov/about/mission (last visited July 3, 

2019.) 

29 See, e.g., 42 U.S.C. §§ 3604 (a), (b), (f), 3608(e)(5); 42 U.S.C. § 5309(a). 

30 See, e.g., 42 U.S.C. §§ 3604 (a), (b), (f); see generally, Schwemm, supra note 26 at § 21 

(Federal Housing Programs and Affirmative Duties). 

31 See HUD Office of General Counsel, Guidance on Fair Housing Act Protections for Persons 

with Limited English Proficiency at 3 (Sept. 15, 2016) (“HUD LEP Guidance”) (internal 

quotation marks omitted). 

32 42 U.S.C. § 3608(e)(5). 

33 See Schwemm, supra note 26 at § 21.1 (discussing HUD’s duty under 42 U.S.C § 3608(e)(5) 

to affirmatively further fair housing and the legislative history of that duty). 

34 N.A.A.C.P. v. Sec’y of Hous. & Urban Dev., 817 F.2d 149, 156 (1st Cir. 1987). 

https://www.hud.gov/about/mission
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them, HUD has ignored its duty to assess whether the rule affirmatively furthers fair housing.35  

HUD’s failure to abide by this essential duty in the Proposed Rule is just one example of the 

current administration’s broader abdication of this duty.  Other examples include the Secretary’s 

diminished use of the secretary-initiated complaint power to root out systemic racial 

discrimination by launching broad-based investigations,36 HUD’s attempts to delay providing 

voucher users greater access to housing through the Small Area Fair Market Rent rule,37 and 

HUD’s attempt to roll back its previously proposed disparate impact regulations.38 

 

 HUD’s latest departure from its statutorily mandated requirement to affirmatively further 

fair housing—especially when coupled with the California Attorney General’s summary of the 

lack of reasoned explanations underlying HUD’s pretextual justifications—provides further 

evidence of the Proposed Rule’s discriminatory purposes.39 

 

3. Extensive, publicly-available evidence shows that the Rule is driven by 

national-origin based animus 

This administration’s public statements demonstrating ethnic and national-origin-based 

animus and their connections to its anti-immigrant policies are well established in the public 

record.40  HUD’s Proposed Rule falls squarely within this context.  Consistent with the current 

                                                           
35 Id.  HUD has also departed from  its duty to consider whether the Proposed Rule 

affirmatively furthers fair housing by failing to consider the Rule’s impacts on families with 

children and other protected classes.  See infra at 11-13. 

36 From 2008 until 2016, HUD secretaries initiated, on average, nine complaints annually, but 

under the current administration HUD has used its secretary-complaint power only once.  HUD 

Annual Reports on Fair Housing available at: 

https://www.hud.gov/program_offices/fair_housing_equal_opp/annualreport; see also 42 U.S.C. 

§ 3610. 

37 Open Communities All. v. Carson, 286 F. Supp. 3d 148, 174 (D.D.C. 2017). 

38 HUD, Reconsideration of HUD’s Implementation of the Fair Housing Act’s Disparate Impact 

Standard, 83 Fed. Reg. 28560-01, Docket No. FR-6111-A-01 (Proposed June 20, 2018). 

39 Arlington Heights, 429 U.S. at 266-68. 

40 See, e.g., Ramos v. Nielsen, 336 F. Supp. 3d 1075, 1100 (N.D. Cal. 2018) (cataloguing 

President Trump’s statements showing animus toward non-white immigrants). 

https://www.hud.gov/program_offices/fair_housing_equal_opp/annualreport
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administration’s general implementation of anti-immigrant policies41 and statements,42 the 

Proposed Rule disproportionately targets Latinx families without justification.  HUD’s own 

experts have confirmed the Rule will neither improve housing conditions nor increase the 

availability of housing assistance.   

 

Against this backdrop, the Proposed Rule will be vulnerable to court challenge, if 

adopted.43  Administrative actions like this one that impact immigrants currently residing in the 

United States without any national security implications and amidst a documented pattern of 

discriminatory animus will be difficult to defend on constitutional grounds.44  And without any 

rational connection between the ostensible goals of the Proposed Rule and the rule itself, it 

cannot “reasonably be understood to result from a justification independent of” its discriminatory 

purpose.45 

 

                                                           
41 The administration has made it harder for immigrants who use public benefits to gain 

admission to the United States, rescinded the Deferred Action for Childhood Arrivals program, 

imposed a ban on travelers from Muslim-majority countries, and terminated Temporary 

Protected Status for immigrants from countries with non-white majorities.  Proposed Rule:  

Inadmissibility on Public Charge Grounds, 83 Fed. Reg. 51114 (Oct. 10, 2018); Department of 

Homeland Security, Memorandum of Rescission of Deferred Action for Childhood Arrivals 

(DACA) (Sept. 5, 2017); Executive Order 13769 (Jan. 27, 2017) 

https://www.dhs.gov/news/2017/09/05/memorandum-rescission-daca. See, e.g., Termination of 

the Designation of El Salvador for Temporary Protected Status, 83 Fed. Reg. 2654 (Jan. 18, 

2018). 

42 President Trump began his campaign by insinuating all Mexican immigrants were criminals.  

Time Staff, Here’s Donald Trump’s Presidential Announcement Speech, Time, Jun. 2015, 

https://time.com/3923128/donald-trump-announcement-speech/.  

43 See, e.g., Regents of Univ. of California v. United States Dep’t of Homeland Sec., 298 F. 

Supp. 3d 1304, 1315 (N.D. Cal. 2017), aff’d, 908 F.3d 476 (9th Cir. 2018), cert. granted, No. 

18-587, 2019 WL 2649834 (__ U.S. __ June 28, 2019) (holding that the allegations in the 

DACA complaints raised “a plausible inference that racial animus towards Mexicans and 

Latinos was a motivating factor in the decision to end DACA”); see also Ramos, 336 F. Supp. 

3d at 1098–105 (“[A]t the very least, the evidence submitted by Plaintiffs supports serious 

questions on the merits on the Equal Protection Claim,” justifying preliminary injunction 

against termination of Temporary Protected Status [TPS] for nationals of affected countries). 

44 See Trump v. Hawaii, 138 S. Ct. 2392 (2018); see, e.g., Ramos, 336 F. Supp. 3d at 1105–08. 

45 Ramos, 336 F. Supp. 3d at 1108 (quoting Trump v. Hawaii, 138 S. Ct. at 2420). 

https://www.dhs.gov/news/2017/09/05/memorandum-rescission-daca
https://time.com/3923128/donald-trump-announcement-speech/
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B. HUD’s Proposed Rule Disproportionately Impacts Additional Protected 

Classes that Are Otherwise Eligible for Public Housing Assistance  

  

Liability may be established under the FHA, as well as the FEHA, based on a practice’s 

discriminatory effect.46  “Discriminatory effect” describes a practice or policy—here, the 

Proposed Rule—that actually or predictably causes discrimination.47  A practice or policy has a 

discriminatory effect where it causes a disparate impact on a protected class or creates, increases, 

reinforces, or perpetuates segregated housing patterns.48  A legally sufficient justification exists 

where the challenged practice:  (1) is necessary to achieve one or more substantial, legitimate, 

nondiscriminatory interests; and (2) those interests could not be served by another practice that 

has a less discriminatory effect.49 

 

The legality of individuals’ immigration status does not determine whether they can bring 

disparate impact claims or establish liability under the FHA. 50  For example, regardless of 

tenants’ immigration statuses, requiring them to document their citizenship or lawful 

immigration status before renewing their leases has been found to violate the FHA when it has a 

disparate impact on a protected class and lacks a legally sufficient justification.51   

                                                           
46 42 U.S.C. § 3604; 24 C.F.R. § 100.500; Inclusive Communities, 135 S. Ct. at 2525 and 2533; 

Gamble v. City of Escondido,104 F.3d 300, 306 (9th Cir. 1997); Sisemore, 151 Cal. App. 4th at 

1423. 

47 Pfaff v. U.S. Dep’t of Hous. & Urban Dev., 88 F.3d 739, 745 (9th Cir. 1996).  

48 42 U.S.C. § 3604; 24 C.F.R. § 100.500; see also Inclusive Communities, 135 S. Ct. 2522; see 

also Pfaff, 88 F.3d at 746.   

49 24 C.F.R. § 100.500; see also Inclusive Communities, 135 S. Ct. at 2525 (approving of 

exception for policies “necessary to achieve a valid interest”); Budnick v. Town of Carefree, 518 

F.3d 1109, 1118 (9th Cir. 1997) (“A defendant may rebut a plaintiff’s proof of disparate impact 

by supply[ing] a legally sufficient, nondiscriminatory reason”) (internal quotation marks 

omitted).  The FEHA specifically requires a defendant to show that its justification is 

“sufficiently compelling to override the discriminatory effect” and that its policy “effectively 

carries out” the need or purpose it allegedly serves.  Cal. Gov’t Code § 12955.8(b). 

50 Reyes v. Waples Mobile Home Park Ltd. P’ship, 903 F.3d 415, 431-32 (4th Cir. 2018), cert. 

denied, 139 S. Ct. 2026, __ U.S. __ (May 13, 2019) (“[I]n the absence of a specific exemption 

from liability for exclusionary practices aimed at illegal immigrants, we must infer that 

Congress intended to permit disparate-impact liability for policies aimed at illegal immigrants 

when the policy disparately impacts a protected class, regardless of any correlation between the 

two”); see also HUD LEP Guidance at 3 (“A requirement involving citizenship or immigration 

status will violate the [FHA] when it has the purpose or unjustified effect of discriminating on 

the basis of national origin”) (internal quotation marks omitted). 

51 Reyes, 903 F.3d at 428, 432. 
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Based on preliminary analysis of the data that HUD has thus far made publicly available, 

the Proposed Rule’s discriminatory impacts are significant for not only Latinx households, as 

discussed above, but for other protected classes. 

For example, families with children will face disproportionate harm by the Proposed Rule.  

Although HUD has not publicly disclosed all its national or state demographic data that would 

break down households affected by the rule based on familial status, HUD’s initial analysis and 

data already project significant disparate impacts on families with children.52  According to 

HUD’s own analysis of the Proposed Rule, 70 percent of the households that it harms include 

families with eligible children.53 And HUD’s national data shows that children under 18 are 

twice as likely as adults to be harmed by the Proposed Rule.54 

Individuals with disabilities may also face disproportionate harm.55 

The Proposed Rule will also create disparate impacts by requiring that all household 

members submit to new verification procedures.  If eligible individuals do not submit the 

                                                           
52 See Betsey v. Turtle Creek Assocs., 736 F.2d 983, 988 (4th Cir. 1984) (holding that a 

landlord’s change to its eviction policies leading to evictions of families with children created a 

disparate impact on minorities that violated the Fair Housing Act).  

53 RIA at 8. 

54 This odds ratio is calculated from the following HUD national data, as reported in the CBPP 

Demographic Data Report, supra note 20, at Tables 1 and 2: 

 

 
Children under 18 Adults 18 and over  

Individuals forced to 

separate families or lose 

housing assistance 58,200 50,400 

Total Individuals in 

HUD’s largest housing 

assistance programs 3,612,500 5,855,100 

 

55 See California Department of Housing and Community Development, Analysis of 

Impediments to Fair Housing (Sept. 2012), http://www.hcd.ca.gov/policy-research/plans-

reports/docs/ai_final_chapt5_hsg_voucher0912.pdf (“Approximately 48% of households served 

by the Housing Choice Voucher program are families with one or more members with at least 

one disability.”). 

http://www.hcd.ca.gov/policy-research/plans-reports/docs/ai_final_chapt5_hsg_voucher0912.pdf
http://www.hcd.ca.gov/policy-research/plans-reports/docs/ai_final_chapt5_hsg_voucher0912.pdf


 

DFEH Comment on Proposed Rule HUD Docket No. FR-6124-P-01 

Page 13 of 17 
 

 

required documentation in time, they will lose their subsidies.  Significant numbers of elderly 

U.S. citizens, citizens of color, citizens with disabilities, and citizens with low incomes may be 

affected:  

● 18% of citizens over the age 65 do not have a photo ID;  

● 8% of white citizens lack a photo ID; 

● 16% of Latinx citizens have no current government-issued photo ID (low sample 

size); and 

● 25% of African American citizens lack a photo ID. 56 

Despite these significant impacts on protected classes, HUD has made no showing that the 

Proposed Rule is necessary to achieve any substantial, legitimate, nondiscriminatory interests.  

And HUD’s purported rationale for the Proposed Rule –  ensuring housing assistance is available 

for only eligible individuals – is already satisfied by the status quo. 

Under the current rule, HUD prorates benefits for those who do not confirm they are 

eligible to receive those benefits, which already ensures that only eligible individuals in a 

household receive housing assistance.  Also, compared to the current rule, HUD has found that 

the Proposed Rule will actually reduce the quantity and quality of federal housing assistance.  

HUD’s pretextual justifications are not supported by HUD’s own analysis.  They are also further 

undermined by the administration’s history of animus toward immigrant groups. 57   

HUD also fails to consider alternatives that could serve its interests with less 

discriminatory effects.  In fact, in one of the alternatives HUD did briefly acknowledge, HUD 

found that the alternative would “fulfill the objectives of the rule but would limit the transition 

costs.”58  HUD, however, did not meaningfully address this alternative.  HUD’s Regulatory 

Impact Analysis (RIA) is woefully inadequate in considering alternatives.  

                                                           
56 Citizens Without Proof: A Survey of Americans’ Possession of Documentary Proof of 

Citizenship and Photo Identification, Brennan Center for Justice at NYU School of Law 

(November 2006), 

https://www.brennancenter.org/sites/default/files/legacy/d/download_file_39242.pdf. 

57 See Inclusive Communities, 135 S. Ct. at 2522 (finding that a disparate impact claim “permits 

plaintiffs to counteract unconscious prejudices and disguised animus that escape easy 

classification as disparate treatment”).  

58 RIA at 16; see also Mt. Holly Gardens Citizens in Action, Inc., v. Township of Mount Holly, 

658 F.3d 375 385-87 (3d Cir. 2011) (holding that the proposed less discriminatory alternative 

was sufficient for plaintiffs to avoid summary judgment); Gallagher v. Magner, 619 F.3d 823, 

837-88 (8th Cir. 2010) (plaintiffs’ alternative sufficed to survive summary judgment); Fair 

Hous. Council of Orange County, Inc. v. Ayres, 855 F. Supp 315, 319 (C.D. Cal. 1994) (holding 

against defendant in part for failing to consider less discriminatory alternatives). 

https://www.brennancenter.org/sites/default/files/legacy/d/download_file_39242.pdf
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 HUD Failed to Analyze Federalism Impacts or Consider Costs to California 

Agencies and Programs, Including the Proposed Rule’s Impacts on the DFEH 

 

As HUD acknowledges, Executive Order 13132 establishes certain requirements that a 

federal agency must meet when it proposes a rule that would have substantial direct effects on 

the states, impose substantial direct compliance costs on state and local governments, or have 

other federalism implications.  HUD summarily concludes that the Proposed Rule “does not have 

substantial direct effects on the States” and therefore “this rule does not have federalism 

implications and does not impose substantial direct costs on State and local governments nor 

preempt state law.”59  This conclusion is erroneous, as shown in Attorney General Becerra’s 

comments, which detail how the Proposed Rule will significantly undermine many California 

policies and programs and will impose substantial costs on many of California’s State and local 

agencies. 

 

To supplement and support Attorney General Becerra’s comments, the DFEH provides 

additional analysis of how the Proposed Rule will create new conflicts between federal law and 

California civil rights laws, impose additional costs on and divert resources from the DFEH and 

other California agencies, and further exacerbate discriminatory housing practices incited by this 

administration’s anti-immigrant policies and rhetoric. 

 

FEHA and Unruh Act prohibit housing discrimination against the same classes of persons 

protected by federal civil rights laws.  The FEHA and Unruh Act, however, also specifically 

prohibit discrimination based on immigration and citizenship status, which are among the 

additional classes protected by the “greater rights and remedies” that California law provides as 

compared to the FHA and other federal civil rights laws.60  In addition, California law includes 

its own provisions requiring all State and local agencies to administer their “programs and 

activities relating to housing and community development in a manner to affirmatively further 

fair housing, and take no action that is materially inconsistent with its obligations to 

affirmatively further fair housing.”61 

 

 HUD’s existing section 214 regulations avoided conflicts with these and other provisions 

of California law by allowing a family member in mixed-eligibility families to decline to contend 

eligible status, while allowing public housing authorities and other federal housing assistance 

providers to prorate those family’s benefits.  Disrupting that harmony, the Proposed Rule would 

create conflicts between Federal and State Law while increasing housing discrimination in at 

least four ways. 

 

                                                           
59 Housing and Community Development Act of 1980:  Verification of Eligible Status, 84 Fed. 

Reg. 20589, 20592 (proposed May 10, 2019). 

60 See, e.g., Cal. Gov’t Code §§ 12955(d), 12955.6; Cal. Civil Code § 51. 

61 See, e.g., Cal. Gov’t. Code §§ 8899.50(a), 65583. 
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First, the Proposed Rule will conflict with express prohibitions in both the FEHA and the 

Unruh Act against discrimination on the basis of actual or perceived immigration status, 

citizenship, and national origin.62  Individuals within these protected classes would be denied 

housing under this Proposed Rule.  Second, by forcing eligible family members to face a choice 

between eviction or separating from ineligible members, the Propose Rule will conflict with the 

FEHA’s and Unruh Act’s prohibition of discrimination based on an individual’s association with 

other persons who are within a protected class.  The rule could, for example, force eligible 

children to lose housing or separate from their families because of their association with a parent 

with a particular immigration status, citizenship, or national origin.  Third, the Proposed Rule 

will have disparate impacts on several classes protected by the FEHA and Unruh Act, including 

significant impacts based on national origin, immigration/citizenship status, familial status, and 

age, as well as other potential disparate impacts based on disability and sexual orientation, and 

against domestic violence survivors.  

 

Fourth, the Proposed Rule will exacerbate national origin discrimination violations of the 

FEHA and Unruh Act.  The DFEH is already receiving complaints about landlords who make 

presumptions about tenants’ immigration or citizenship status based on their national origin, then 

use threats based on that perceived status to force tenants to vacate housing without going 

through lawful eviction procedures.  For example, in a case that the DFEH recently filed, the 

complaint alleges that a landlord specifically referred to the current administration’s anti-

immigrant policies while threatening to report a Latinx family to federal immigration authorities 

if they did not immediately vacate an apartment.  In another, the complaint alleges that a 

vacation rental host denied a temporary rental to an individual while stating, “One word says it 

all. Asian.”  The complaint further alleges that the host implied that the current administration 

inspired her discrimination by stating, “It’s why we have [T]rump,” and “I will not allow this 

country to be told what to do by foreigners.” 

 

HUD’s analysis of its new Proposed Rule ignores these ways that it disrupts the current 

harmonization of California and federal law by creating conflicting legal obligations for 

California housing providers under that rule and California’s fair housing laws.  Although the 

precise consequences of these new conflicts remain to be seen, they would include additional 

complaints and lawsuits that would require the DFEH and California housing agencies and 

providers to expend additional costs and divert personnel and other resources to investigations 

and responses, whatever the ultimate merits of those complaints and lawsuits. 

 

                                                           
62 The Unruh Act exempts parties from liability when federal law requires them to verify 

immigration status.  Cal. Civil Code § 51(g).  But courts have not defined this exemption’s 

scope, and it is unclear whether California housing agencies and providers would be immune 

from liability under California or federal law for cutting off housing benefits or initiating 

evictions that were based on a HUD rule that was adopted for a discriminatory purpose and that 

would have extensive discriminatory impacts.  Further, HUD states that its rule has no 

preemptory effect on state law, meaning that California can continue to enforce its laws.   
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In the DFEH’s experience, tenants, particularly low income tenants, who fear losing their 

housing in California’s tight housing markets often tolerate discriminatory practices until they 

threaten their access to housing.  Under the Proposed Rule, over 9,300 California households 

will face threats of immediate eviction or family separation.63  This will leave thousands of  

public housing assistance recipients and their advocates with few options other than to seek relief 

from DFEH or the courts against California’s public and private housing providers. 

 

HUD, however, has failed to consider any of the Proposed Rule’s consequences and costs 

for the DFEH and other California State and local agencies.64  These consequences and costs will 

divert resources that these agencies could have expended on redressing housing discrimination, 

providing housing services, and affirmatively furthering fair housing.  HUD’s failure to consider 

all of these negative consequences breaches its duty to analyze the Proposed Rule’s federalism 

impacts and assess the costs that it imposes on state agencies and programs.65 

 Conclusion 
 

 Whether the Proposed Rule is assessed under intentional discrimination or disparate 

impact analyses, weighed against the many ways in which it will harm some of California’s most 

vulnerable households, or considered in light of how it impedes the DFEH’s and other California 

agencies’ missions to end housing discrimination, the rule represents a glaring example of 

HUD’s failure to abide by its duty under the FHA to administer housing programs in ways that 

“mov[e] the Nation toward a more integrated society.”66 

                                                           
63 CBPP Demographic Data Report, supra note 20 (providing some data for California in map 

and table with data for all states). 

64 The other State agencies include California’s Housing Finance Agency and Department of 

Housing and Community Development.  Local California jurisdictions affected include 

municipal public housing authorities and other local agencies or boards that administer federal 

housing programs. 

65 In addition, this failure to consider the impacts on the DFEH and other California agencies is 

more evidence of how HUD has departed from its statutorily mandated requirement to consider 

whether the Proposed Rule affirmatively furthers fair housing.  See supra at 7-9. 

66 Inclusive Communities, 135 S. Ct. at 2525-26. 
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 The DFEH opposes the Proposed Rule and urges HUD to withdraw it in its entirety. 

Sincerely, 

 

KEVIN KISH 

Director 

California Department of  

Fair Employment and Housing 


