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July 9, 2019 

 

Office of the General Counsel, Rules Docket Clerk 

Department of Housing and Urban Development 

451 7th Street SW, Room 10276 

Washington, DC 20410-0001 

 

 

RE: HUD Docket No. FR-6124-P-01, RIN 2501-AD89 Comments in Response 

to Proposed Rulemaking: Housing and Community Development Act of 1980: 

Verification of Eligible Status 

 

Dear Madam/Sir:  

 

I write on behalf of MALDEF (Mexican American Legal Defense and Educational 

Fund), in response to the proposed rule published by the Department of Housing 

and Urban Development (HUD) in the Federal Register on May 10, 2019.
1
  This 

comment addresses the legality of the proposed rule and the negative effect it 

would have on tens of thousands of families, including eligible U.S. citizens and 

eligible noncitizens.  The proposed rule raises serious concerns regarding its 

legality under federal law and the U.S. Constitution, and if implemented it would 

cause irreparable harm to Latino and immigrant communities. 

 

Founded in 1968, MALDEF is the nation’s leading Latino legal civil rights 

organization.  Often described as the “law firm of the Latino community,” 

MALDEF promotes social change in the areas of education, immigrant rights, 

employment, and voting rights.  MALDEF is particularly concerned with the 

harmful effect the proposed rule would have on U.S. citizen children in mixed-

immigration status households, who would either lose access to housing or the 

ability to remain in a household with family members, such as a parent or parents.  

HUD’s mission is to “create strong, sustainable, inclusive communities and quality 

affordable homes for all.”
2
  The proposed rule runs counter to this mission, and 

MALDEF therefore strongly opposes the proposed rule.  MALDEF urges HUD to 

withdraw the rule in its entirety. 

 

 

                                                 
1
 Housing and Community Development Act of 1980: Verification of Eligible Status, 83 Fed. Reg. 20589 (“FRN”) (proposed 

May 10, 2019), available at https://www.federalregister.gov/documents/2019/05/10/2019-09566/housing-and-community-

development-act-of-1980-verification-of-eligible-status.  
2
 Dep’t of Hous. and Urban Dev., https://www.hud.gov/about/mission (last accessed July 5, 2019).    

https://www.federalregister.gov/documents/2019/05/10/2019-09566/housing-and-community-development-act-of-1980-verification-of-eligible-status
https://www.federalregister.gov/documents/2019/05/10/2019-09566/housing-and-community-development-act-of-1980-verification-of-eligible-status
https://www.hud.gov/about/mission
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I. The Proposed Rule Violates Federal Law and the U.S. Constitution. 

 

The proposed rule would prohibit households with one or more ineligible noncitizens under the age of 

62 from receiving federal housing assistance, specifically prorated assistance, under Section 214 of the 

Housing and Community Development Act.
3
  The proposed rule would also prohibit an ineligible 

noncitizen from serving as a leaseholder for a household that receives assistance under Section 214.
4
  

The agency’s assertion that these proposed changes are necessary to ensure closer compliance with the 

“requirements of Section 214” ignores the plain text of federal law and reveals itself to be another attack 

on Latino and immigrant families that would cruelly force families into housing instability.   

 

A. The Proposed Rule Directly Conflicts with the Plain Text and Legislative Intent of 42 USC 

§1436a, and is Thus in Violation of the Administrative Procedure Act. 

 

Under the Administrative Procedure Act (APA), agency action is to be set aside if it is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law; contrary to constitutional 

right, power, privilege, or immunity; in excess of statutory jurisdiction, authority, or limitations, or short 

of statutory right; [or] without observance of procedure required by law.”
5
  The proposed rule is not in 

accordance with law, is arbitrary and capricious, and is in excess of statutory authority, and therefore 

violates the APA.   

    

Under the “cardinal canon” of statutory construction, the Supreme Court has recognized that “a 

legislature says in a statute what it means and means in a statute what it says there.”
6
  The plain 

language of an agency’s governing statute binds the agency.  Under the Housing and Community 

Development Act of 1980 (“1980 Act”), Section 214 states, “if the eligibility for financial assistance of 

at least one member of a family has been affirmatively established under this section, and the 

ineligibility of one or more family members has not been affirmatively established under this section, 

any financial assistance made available to that family by the applicable Secretary shall be prorated[.]”
7
  

Section 214 explicitly states that if at least one family member is eligible for a housing subsidy, then that 

family member shall receive prorated assistance.  Despite this clear language, HUD argues that Section 

214 prohibits families from receiving prorated assistance for an indefinite period.  To address this, 

HUD’s proposed rule eliminates prorated assistance altogether; however, this action is contrary to the 

plain text of the statute and is thus not in accordance with law. 

 

Furthermore, Congress’s legislative history provides additional support that Congress intended to 

provide assistance to families even if an ineligible noncitizen lived in the household.  Since the passing 

of the 1980 Act, Congress has ensured that eligible citizens and immigrants can access housing subsidies 

and has emphasized the value of keeping families together.   

 

In 1988, Congress amended Section 214 to “permit the continued provision of financial assistance, if 

necessary to avoid the division of a family” if the head of the household or spouse has eligible status.
8
  

                                                 
3
 Housing and Community Development Act of 1980 § 214, 42 U.S.C. §1436a (2018); FRN at 20590, 20592. 

4
 Id. 

5
 Administrative Procedure Act §1, 5 U.S.C. §§ 706(2)(A)-(D) (West 2006).   

6
 Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 254 (1992). 

7
 42 U.S.C. § 1436a(b)(2). 

8
 Housing and Community Development Act of 1987, ch.42, sec. 164, § 214(c)(1)(A), 101 Stat. 1815, 100-242 (1988). 

http://www.maldef.org/
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In the debates leading up to the 1988 amendments, a 1987 Senate Congressional record highlights 

Congress’s emphasis on the sanctity of the family, stating, 

 

[W]e are saying that where you have a mixed family, that is a legal person, a citizen or a 

legally resident alien who is receiving housing subsidy and is the husband or wife or son or 

daughter or father or mother of an [ineligible] person who is living in that same residence, 

that we are not going to force them to break up that family.
9
 

 

A separate House report also made clear that Congress did not intend to limit the accessibility of 

housing assistance for mixed-status families, stating that the amendments were “intended to clarify the 

original intent of Congress that families in which at least one person is eligible are not disqualified and 

that the rules not be applied retroactively.”
10

   

 

Then, in 1996, Congress amended Section 214 again to include language that explicitly allowed for 

prorated financial assistance.
11

  This amendment permitted households where only one or some 

members were eligible for a housing subsidy to still receive assistance through a prorated housing 

subsidy.  Thus, this 1996 amendment to Section 214 endorses Congress’s desire to protect mixed-status 

families by allowing them to remain in one household. 

 

Given the text of Section 214 and its legislative history, HUD’s claim to amend the regulations under 

Section 214 to align better with the section’s intended goal is unfounded.  HUD’s actions are not in 

accordance with law, and the regulations are thus in violation of the APA.  HUD should withdraw its 

proposed rule as it is in direct conflict with the legislative text and congressional intent of Section 214. 

 

B. The Proposed Rule is Arbitrary and Capricious. 

 

Agency action is arbitrary and capricious “if the agency has relied on factors which Congress has not 

intended it to consider, entirely failed to consider an important aspect of the problem, offered an 

explanation for its decision that runs counter to the evidence before the agency, or is so implausible that 

it could not be ascribed to a difference in view or the product of agency expertise.”
12

  The agency 

provided an explanation for the proposed rule that runs counter to the evidence before the agency and is 

not based on agency expertise or one which can be ascribed to a difference in view.  The agency also 

failed to properly consider important aspects of the problem; including the long-term negative effect that 

housing instability has on individuals, especially children, and the large-scale societal costs to 

jurisdictions and taxpayers when more households experience housing instability.  

 

In analyzing the cost of the proposed rule, HUD recognizes that homelessness or family separation may 

result from the fact that mixed-status households would no longer be able to receive prorated housing 

assistance.
13

  The agency estimates that the cost of homelessness could range from “$20,000 to $50,000 

                                                 
9
 133 Cong. Rec. S18607-01, 1987 WL 953144. 

10
 H.R. Rep. No. 100-1222, at 49–50 (1987).   

11
 Omnibus Consolidated Appropriations Act of 1997, ch. 42, sec. 572, § 214(b), 110 Stat. 3009, 104-208 (1996). 

12
 Motor Vehicle Mfr. Ass’n v. State Farm, 463 U.S. 29, 43 (1983).   

13
 Dep’t of Hous. and Urban Dev., Housing and Community Development Act of 1980: Verification of Eligible Status 

Proposed Rule Regulatory Impact Analysis, 16 (Apr. 15, 2019), 

https://www.regulations.gov/contentStreamer?documentId=HUD-2019-0044-0002&contentType=pdf.  

http://www.maldef.org/
https://www.regulations.gov/contentStreamer?documentId=HUD-2019-0044-0002&contentType=pdf


July 9, 2019 

Page 4 of 8 

 

Advancing Latino Civil Rights for 50 Years 

www.maldef.org 

 

per person per year,” and that other substantial costs to society might include the need for “transitional 

shelters and community supports, emergency services, health care, and criminal justice system” costs.
14

  

However, the agency’s analysis ends there.   

 

Careful consideration of the societal costs associated with pushing tens of thousands of families out of 

their homes instead reveals that the costs to society are quite large, and the costs to vulnerable families 

directly affected by the proposed rule would be devastating.  

 

Municipalities would be expected to pick up the cost of dealing with the sweeping consequences of this 

unwise proposed rule.  Without federal assistance going to the maximum number of families possible, 

municipalities would likely be unable to fill the gap, and many families are likely to be forced out of 

high-cost housing markets when they are unable to pay market housing rates.     

 

Additionally, increased housing instability can have a devastating effect on families and their long-term 

health and success, and can also have significant effects on the surrounding community.  Homelessness 

is tied to physical and mental health decline, exacerbated by limited access to health care, proper 

nutrition, and social services.
15

  Children who experience housing instability are more susceptible to 

anxiety, depression, and behavioral problems.
16

  

 

Assuming some families would choose to ask the ineligible family member to leave, the cost to the 

family can similarly cause long-term physical and mental health issues for the household members.  To 

force families to ask a family member to leave, particularly if this family member is a caregiver, would 

erode family and community stability.  Children are particularly at risk of experiencing mental illness, 

stress, and anxiety if separated from close family members; HUD recognizes in a footnote of its analysis 

that children have greater economic success in a two-parent home.
17

  HUD provides the most cursory of 

acknowledgments that there is an economic and social cost for families affected by the rule but brushes 

these concerns aside without proper analysis of the scope of the problem and the collateral costs that 

would predictably follow if the proposed rule is implemented. 

 

The agency’s explanation for the proposed rule is also counter to the evidence before it, and thus, cannot 

be rationally explained by the agency.  The proposed rule is unlikely to accomplish its stated goal, and in 

the process would put tens of thousands of families at risk of significant harm.  The agency claims that 

the rule would focus its resources on families where all household members are eligible.  First, HUD 

states that 108,000 individuals would be affected by the proposed rule, and of those individuals, more 

than 70 percent are eligible recipients of housing assistance under Section 214.  Of those eligible 

recipients who would be directly affected by the proposed rule, 73 percent are children.
18

  The rule 

would have a disproportionate effect on children that are U.S. citizens or legal residents if finalized.  

Furthermore, HUD acknowledges that mixed-status households, on average, have higher incomes than 

                                                 
14

 Id. 
15

 Center for Disease Control, Homelessness as a Public Health Law Issue: Selected Resources, 

https://www.cdc.gov/phlp/publications/topic/resources/resources-homelessness.html (last accessed July 5, 2019). 
16

 See Ed Hayward, Paying a Steep Price for Substandard Housing, Boston College (Oct. 3, 2013), 

https://www.bc.edu/publications/chronicle/FeaturesNewsTopstories/2013/features/coley100313.html.     
17

  Dep’t of Hous. and Urban Dev., supra note 13, at 9. 
18

 Id. at 6. 

http://www.maldef.org/
https://www.bc.edu/publications/chronicle/FeaturesNewsTopstories/2013/features/coley100313.html
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non-mixed-status households.
19

  The agency notes that mixed-status households receive smaller 

subsidies than non-mixed-status households.  The proposed rule inexplicably punishes families that 

receive prorated housing assistance despite the fact that they account for smaller shares of subsidies 

provided through the designated programs.     

 

Under the guise of redistributing housing subsidies to only benefit eligible households, HUD’s proposed 

rule would serve fewer households.  HUD falsely states that 32,000 ineligible people are receiving an 

average subsidy of $1,900 annually.
20

  It illogically asserts that an ineligible member receives funds 

simply by living in a household that receives prorated assistance.  In truth, those individuals receive zero 

federal funds, as the assistance in the household is prorated, despite the fact that the individual’s income 

is still included in the total income from the household.  The inaccuracy of the agency’s pessimistic view 

here cannot be overstated.   

 

HUD contends that to serve more fully eligible households, they must stop providing a prorated subsidy 

to mixed-status households.  In eliminating prorated assistance and assisting more families with only 

eligible household members, HUD anticipates an increase to its budget of $193 to $227 million 

annually.
21

  This increase stems primarily from the transfer of the rental subsidies from mixed-status 

families to those with only eligible members.
22

  In anticipation that a budget increase would not be 

approved, HUD foresees that it is more likely that the agency would have to reduce the number of 

households served and reduce the quality of assisted housing.
23

  Therefore, HUD’s analysis of the 

consequences of this proposed rule does not support their argument that this rule is necessary to provide 

more housing for eligible persons.  As a result, HUD’s proposed rule does not accomplish any rational 

goal stated by the agency, as it would decrease the number of eligible individuals served at a greater 

cost. 

       

C. The Proposed Rule Violates Substantive Due Process Rights under the 5
th

 Amendment. 

 

The Due Process Clause of the Fifth Amendment imposes constraints on the government to ensure that 

no person is “deprived of life, liberty or property.”
24

  Courts have recognized a potential property 

interest in housing subsidies.
25

  Revoking a housing subsidy from qualified individuals may constitute 

an attack on the property interests of those who were granted this assistance, depended on it, and would 

now be stripped of this benefit.
26

   

 

Based on HUD’s analysis, the agency expects the proposed rule to disqualify 25,000 households and 

approximately 108,000 people.
27

  Of those 25,000 households, 17,591 have eligible children living with 

ineligible parents, 1,392 have eligible parents but ineligible children, and 6,062 have eligible immediate 

                                                 
19

 Id. at 12. 
20

  Id. at 10. 
21

 Id. at 3. 
22

 Id. at 11. 
23

 Id. at 3. 
24

 U.S. CONST. amend. V. 
25

 See Ressler v. Pierce, 692 F.2d 1212, 1215 (9th Cir. 1982). 
26

 See Goldberg v. Kelly, 397 U.S. 254, 266 (1970) (holding that procedural due process is required when a welfare 

recipient’s assistance is discontinued). 
27

 Dep’t of Hous. and Urban Dev., supra note 13, at 7. 

http://www.maldef.org/
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family together with other adults within the household who are ineligible.
28

  Under the current rule, 

these families receive prorated assistance based on the number of eligible household members.  In the 

25,000 households and 108,104 people affected by this rule, there are 76,141 eligible members and only 

31,811 ineligible members.
29

 Under the proposed rule, these 76,141 eligible subsidy recipients would be 

forced to terminate their housing subsidy and enter the housing market with their families.
30

  Further, 

HUD estimates that 55,000 eligible children would have their housing subsidy revoked if this rule is 

accepted.
31

  Enacting this rule and revoking the housing subsidy of currently eligible recipients raises 

serious concerns regarding potential violations of the Fifth Amendment Due Process rights of tens of 

thousands of people. 

 

The proposed rule also runs counter to an individual’s right to familial integrity.  The proposed rule 

forces families, including individuals eligible for necessary housing assistance, to make the impossible 

choice of discontinuing assistance necessary to maintain their shelter or asking a family member to leave 

the home.  The Supreme Court “has long recognized that freedom of personal choice in matters of . . . 

family life is one of the liberties protected by the Due Process Clause.”
32

  The proposed rule raises 

serious constitutional concerns because “when the government intrudes on choices concerning family 

living arrangements, [the Supreme Court] must examine carefully the importance of the governmental 

interests advanced and the extent to which they are served by the challenged regulation.”
33

  As explained 

above, HUD has failed to articulate a valid government interest advanced by the proposed rule.  The 

articulated goal to “assure that housing assistance is specifically targeted to eligible households,” would 

not be best served by this proposed rule.
34

  The proposed rule must be withdrawn.      

 

D. The Rule Discriminates on the Basis of National Origin in Violation of the U.S. Constitution. 

 

In addition to the deprivation of property, this rule discriminates against eligible members of a 

household on the basis of national origin.  The Fifth Amendment entitles all persons to due process and 

equal protection of the laws and prohibits intentional discrimination on the basis of national origin.
35

  In 

determining discriminatory intent, the Supreme Court considers historical background, the sequence of 

events leading up to the proposed rule, and legislative history, among other factors.
36

 

 

HUD’s proposed rule is a result of President Trump’s Executive Order 13828, which called for agencies 

to “adopt policies to ensure that only eligible persons receive benefits and enforce all relevant laws 

providing that aliens who are not otherwise qualified and eligible may not receive benefits.”
37

  Although 

                                                 
28

 Id. 
29

 Id. 
30

 Id. 
31

 Id. 
32

 Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977).   
33

 Id. 
34

 HUD estimates that 25,000 households would be affected by the proposed rule, but there are 1.6 million families on the 

wait list for Public Housing and 2.8 million on the wait list for the Housing Choice Voucher program. National Low Income 

Housing Coalition, Millions of Families on Voucher and Public Housing Waiting Lists (Apr. 30, 2019), 

https://nlihc.org/resource/millions-families-voucher-and-public-housing-waiting-lists.    
35

 See U.S. CONST. amend. V. 
36

 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 268 (1977). 
37

 Exec. Order No. 13828, Reducing Poverty in America by Promoting Opportunity and Economic Mobility, 83 FR 15941 

(2)(e) (Apr. 10, 2018), https://www.govinfo.gov/content/pkg/FR-2018-04-13/pdf/2018-07874.pdf.  

http://www.maldef.org/
https://nlihc.org/resource/millions-families-voucher-and-public-housing-waiting-lists
https://www.govinfo.gov/content/pkg/FR-2018-04-13/pdf/2018-07874.pdf
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HUD contends that the proposed rule is a means of ensuring that only eligible households receive 

financial assistance from HUD, the rule is a part of the current administration’s coordinated attack on 

immigrant families.
38

  These attacks, coupled with the clear legislative intent to protect the subsidies of 

eligible members in mixed-status families, highlight the proposed rule’s discriminatory intent and 

impact.  Of the estimated 108,000 people that would be affected by this rule, the Center on Budget and 

Policy Priorities estimates that “95 percent are people of color, including 85 percent who are Latinx.”
39

  

This proposed rule would have a disproportionate impact on people of color.  It would also deprive 

eligible members of a household, especially U.S. citizen children, of a government benefit that HUD 

already granted them, that they have relied on, and that they would otherwise qualify for if they were not 

part of a mixed-immigration status family.  

 

II. The Rule Would Cause Severe and Irreparable Harm to the Latino and Immigrant 

Communities. 

 

Given the proposed rule’s focus on mixed-immigration status households, it is clear that it would 

disproportionately affect Latino households.
40

  The result for Latino households is severe.  HUD’s 

analysis predicts, “[M]ost mixed households will leave HUD’s assisted housing as a result of this 

rule.”
41

  HUD expects the fear of family separation to be so severe that households would evacuate their 

units before determining their household’s eligibility.
42

  HUD also foresees that families who separate 

and try to hold on to their subsidy “would suffer a worse outcome by trying to adapt to the new rules 

than by leaving together.”
43

  HUD notes that children fare better, on average, when they grow up in a 

two-parent household, and that this benefit “outweighs the financial assistance from the housing 

subsidy.”
44

  Beyond using this rule as a fear tactic to displace mixed-status households, the proposed 

rule would also serve as a mechanism to propel thousands of children into homelessness.
45

 In sum, the 

                                                 
38

 See, e.g., Michael D. Shear & Emily Baumgaertner, Trump Administration Aims to Sharply Restrict New Green Cards for 

Those on Public Aid, N.Y. TIMES (Sept. 22, 2018), https://www.nytimes.com/2018/09/22/us/politics/immigrants-green-card-

public-aid.html; Dan Lamothe, Pentagon Will Shift an Additional $1.5 Billion to Help Fund Trump’s Border Wall, WASH. 

POST (May 10, 2019), https://www.washingtonpost.com/national-security/2019/05/10/pentagon-will-shift-an-additional-

billion-help-fund-trumps-border-wall/?utm_term=.37360e7cda10; REUTERS, Exclusive: Trump Administration Proposal 

Would Make It Easier to Deport Immigrants Who Use Public Benefits, REUTERS (May 3, 2019), 

https://www.reuters.com/article/us-usa-immigration-benefits-exclusive/exclusive-trump-administration-proposal-would-

make-it-easier-to-deport-immigrants-who-use-public-benefits-idUSKCN1S91UR.  
39

 Alicia Mazzara, Demographic Data Highlight Potential Harm of New Trump Proposal to Restrict Housing Assistance, 

CTR. ON BUDGET & POLICY PRIORITIES (July 1, 2019), https://www.cbpp.org/research/housing/demographic-data-highlight-

potential-harm-of-new-trump-proposal-to-restrict-housing.  
40

 Fifty two percent of Latino Children have at least one immigrant parent. Richard Fry and Jeffrey S. Passel, Latino 

Children: A Majority Are U.S.-Born Offspring of Immigrants (Washington, DC: Pew Research Center, 2009) 

https://www.pewhispanic.org/2009/05/28/latino-children-a-majority-are-us-born-offspring-of-immigrants/.    Additionally, 

more than half of children of immigrants are Latino. Urban Institute, Part of Us: A Data-Driven Look at Children of 

Immigrants, (Washington, DC: The Urban Institute, March 2019) https://www.urban.org/features/part-us-data-driven-look-

children-immigrants.   
41

 Dep’t of Hous. and Urban Dev., supra note 13, at 7. 
42

 Id. at 7. 
43

 Id. at 9. 
44

 Id. 
45

 McKinney-Vento Homeless Assistance Act, 42 U.S.C. §11434a (2002). Under the McKinney-Vento Act, the definition of 

homelessness includes “children and youth who are sharing the housing of other persons due to loss of housing, economic 

hardship, or a similar reason.” Living with relatives or couch surfing is also categorized as being homeless. 

http://www.maldef.org/
https://www.nytimes.com/2018/09/22/us/politics/immigrants-green-card-public-aid.html
https://www.nytimes.com/2018/09/22/us/politics/immigrants-green-card-public-aid.html
https://www.washingtonpost.com/national-security/2019/05/10/pentagon-will-shift-an-additional-billion-help-fund-trumps-border-wall/?utm_term=.37360e7cda10
https://www.washingtonpost.com/national-security/2019/05/10/pentagon-will-shift-an-additional-billion-help-fund-trumps-border-wall/?utm_term=.37360e7cda10
https://www.reuters.com/article/us-usa-immigration-benefits-exclusive/exclusive-trump-administration-proposal-would-make-it-easier-to-deport-immigrants-who-use-public-benefits-idUSKCN1S91UR
https://www.reuters.com/article/us-usa-immigration-benefits-exclusive/exclusive-trump-administration-proposal-would-make-it-easier-to-deport-immigrants-who-use-public-benefits-idUSKCN1S91UR
https://www.cbpp.org/research/housing/demographic-data-highlight-potential-harm-of-new-trump-proposal-to-restrict-housing
https://www.cbpp.org/research/housing/demographic-data-highlight-potential-harm-of-new-trump-proposal-to-restrict-housing
https://www.pewhispanic.org/2009/05/28/latino-children-a-majority-are-us-born-offspring-of-immigrants/
https://www.urban.org/features/part-us-data-driven-look-children-immigrants
https://www.urban.org/features/part-us-data-driven-look-children-immigrants
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proposed rule is a plan for the forced eviction of 25,000 families.  This plan runs counter to the mission 

of the agency and must be rejected in its entirety.   

 

For the foregoing reasons, MALDEF calls on HUD to withdraw the proposed rule in its entirety. Please 

contact me with any questions or concerns at (202) 293-2828 or asenteno@maldef.org. 

 

Best regards,  

 

 
 

Andrea Senteno 

Regional Counsel  

MALDEF 

 

http://www.maldef.org/

